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COMMODITY  FUTURES  TRADING 
COMMISSION 
[  17  CFR  Part  180  ] 

ARBITRATION  OR  OTHER  DISPUTE 
SETTLEMENT  PROCEDURES 

Notice  of  Proposed  Rulemaking 

On  November  24, 1975,  the  Commodity 
Futures  Trading  Commission  (“Com¬ 
mission")  proposed  rules  governing  con¬ 
tract  market  arbitration  or  other  dis¬ 
pute  settlement  procedures,  which  were 
published  at  40  FH  54430.  The  Commis¬ 
sion  has  adopted  rules  S§  180.1,  180.2, 
180.4,  180.5  and  180.6  in  substantially  the 
same  form  as  previously  proposed.  See 
41  FR  27520  (same  date  as  this  notice) . 
However,  the  Commission  has  deter¬ 
mined  to  amend  previously  proposed 
§  180.3  in  the  form  set  forth  below  and 
to  seek  additional  comment  from  inter¬ 
ested  persons  on  the  amended  proposed 
rule  prior  to  adoption. 

The  Commission’s  previously  proposed 
rule  S  180.3  provided  that  use  of  the 
arbitration  or  other  dispute  settlement 
procedures  for  customers  established  by 
contract  markets  must  be  voluntary. 
That  rule  also  stated  that  contract  mar¬ 
ket  rules  governing  such  procedures  must 
prohibit  any  agreement  or  understanding 
pursuant  to  which  customers  agreed  to 
submit  claims  or  grievances  for  settle¬ 
ment  under  the  procedure  prior  to  the 
time  the  claim  or  grievance  arose.  It  also 
prohibited  perscms  registered  with  the 
Commission  from  entering  into  any 
agreement  or  understanding  with  the 
customer  in  which  the  customer  agreed 
to  submit  a  claim  or  grievance,  pertain¬ 
ing  to  any  transaction  subect  to  the 
jurisdiction  of  the  Commission,  to  an 
arbitration  or  other  dispute  settlement 
procedure  prior  to  the  time  such  claim 
or  grievance  arose.  However,  these  pro¬ 
hibitions  did  not  apply  to  claims  or  griev¬ 
ances  arising  out  of  transactions  occur¬ 
ring  prior  to  the  date  of  adoption  of  the 
previously  proposed  rule  and  for  a  period 
of  one  year  thereafter — provided  that 
such  transactions  were  subject  to  agree¬ 
ments  entered  into  before  the  adoption 
of  the  rule. 

The  Commission  received  favorable 
comments  on  this  proposal  from  at  least 
one  customer-oriented  representative, 
but  the  Commission  also  received  several 
adverse  comments  on  previously  proposed 
rule  §  180.3,  mo^t  of  which  were  made  by 
futures  commission  merchants.  Com¬ 
mentators  supporting  both  of  these  view¬ 
points  presented  legal  and  policy- 
oriented  arguments  in  favor  of  their 
positions;  some  of  these  arguments  are 
discussed  below  and  others  are  discussed 
in  the  Commission’s  prior  explanation  of 
its  proposed  rules  in  the  Federal  Regis¬ 
ter.  See  40  FR  54430,  54432-34  (Novem¬ 
ber  24,  1975).  The  Commission  also  re¬ 
ceived  comments  from  a  representative 
of  the  American  Arbitration  Association, 
who  expressed  concern  that  the  Commis¬ 
sion’s  proposed  rule  may  have  an  adverse 
impact  upon  the  efficacy  of  arbitration 
and  may  tend  to  discourage  persons  from 
utilizing  the  arbitration  process. 


TTie  Commission  has  weighed  carefully 
the  comments  by  futures  commission 
merchants,  customer  representatives  and 
the  American  Arbitration  Association. 
And,  the  Commission  has  taken  cogniz¬ 
ance  of  the  utility  and  need  for  arbitra¬ 
tion,  which  provides  a  mechanism  for 
quick  and  less  costly  resolution  of  dis¬ 
putes.’ 

’The  Commission  also  recognizes  that, 
unless  there  is  binding  arbitration,  fu¬ 
tures  commission  merchants  and  other 
registered  persons  will  have  no  recourse 
except  to  the  courts  for  settling  disputes 
with  customers.  This  will  increase  the 
time  in  which  a  dispute  may  be  im- 
resolved  and  entail  greater  expense  that 
will  ultimately  be  borne  by  customers  as 
a  cost  of  doing  business.  For  those  rea¬ 
sons,  the  Commission  believes  that  bind¬ 
ing  arbitration  agreements  are  to  be  en¬ 
couraged.  Nevertheless,  the  Commission 
believes  that  it  must  establish  require¬ 
ments  that  will  assure  customers  of  a 
futures  commission  merchant  or  other 
registered  person  do  not  unknowingly  or 
involuntarily  waive  rights  and  remedies 
available  under  the  Commodity  Ex¬ 
change  Act. 

Agreements  presently  utilized  by  fu¬ 
tures  commission  merchants  may  dis¬ 
courage  customers  from  using  the  Com¬ 
mission’s  reparation  procedures  under 
section  14  of  the  Act,  which  was  intended 
by  Congress  to  give  customers  an  alter¬ 
native  forum  to  obtain  relief  from  regis¬ 
tered  persons  who  have  violated  the 
Commodity  Exchange  Act  or  rules  there¬ 
under.’  In  this  connection,  a  House  re¬ 
port  on  the  legislation  which  became 
sections  5a(ll)  and  14  of  the  Act  stated 
that: 

This  section  (Section  14]  establishes  a  for¬ 
mal  complaint  procedure  before  the  Commis¬ 
sion  for  the  adjudication  of  grievances  which 
result  from  violations  of  the  Act.  It  Is  pri¬ 
marily  Intended  as  a  forum  for  aggrieved  cus- 


'  The  Chief  Justice  of  the  United  States 
Supreme  Court  has  only  recently  stressed 
the  value  of  arbitration  In  resolving  dis¬ 
putes.  See,  Speech  by  Warren  Burger,  Agenda 
for  2000  A.D. — Need  for  Systematic  Anticipa¬ 
tion,  given  on  April  7,  1976,  In  St.  I»aul, 
Minnesota,  before  the  National  Conference 
on  the  Catises  of  Popular  Dissatisfaction 
with  the  Administration  of  Justice. 

*7  U.S.C.  §  18  (Supp.  IV,  1974).  Section  14 
of  the  Act  allows  any  person  complaining  of 
violations  of  the  Act  by  a  person  registered 
under  the  Act  to  apply  to  the  Commission 
for  reparation  of  a  specific  monetary 
amount.  The  Commission  has  established 
rules  of  procedure  for  complaints  under  sec¬ 
tion  14,  the  manner  in  which  hearings  are 
conducted  and,  where  appropriate,  proce¬ 
dures  for  setting  the  amount  of  reparation 
due  to  the  Injured  party.  See  41  F.R.  3994 
(January  27,  1976).  Section  14  became  effec¬ 
tive  on  January  23.  1976.  After  that  date, 
the  Commiseion  can  hear  claims  for  repara¬ 
tions  arising  after  January  23,  1975,  In  that 
section  14  applies  to  claims  which  arose 
within  one  year  immediately  prior  to  Its  ef¬ 
fective  date;  thereafter  the  limitation  period 
becomes  a  two-year  period  from  the  date  of 
the  violative  transaction.  See  Section  106  of 
the  (Commodity  Futures  Trading  Commis¬ 
sion  Act  of  1974,  Pub.  L.  No.  93-463  (October 
23.  1974),  as  amended.  Pub.  L.  No.  94-16 
(April  16,  1975) . 


tomers  [certain]  persons  registered  under 
the  Act  •  *  • .  The  procedure  is  also  intended 
as  a  separate  remedy  designed  to  supplement 
the  informal  ’"settlement  procedures"  con¬ 
templated  of  the  contract  markets  •  •  • 
which  are  required  under  other  sections 
of  the  legislation  (H.R.  13113,  Sections 
209  •  •  *).  The  Committee  expects  the  Com¬ 
mission  to  publish  regulations,  commen¬ 
surate  with  these  related  provisions  of  the 
Act.  to  Implement  and  coordinate  these  •  •  • 
types  of  grievance  proceedings  and  their 
utilization  and  availability  for  resolution  of 
disputes.’ 

Further,  unless  there  is  an  informed 
consent,  customers  may  be  unwittingly 
deprived  of  a  private  right  of  action  in 
the  federal  courts  for  violation  of  the 
Commodity  Exchange  Act  or  rules 
thereunder.* 

The  Commission  has  determined  that 
it  should  be  guided  by  the  statutory  lan¬ 
guage  of  section  5a(ll),  which  requires 
contract  markets  to  establish  arbitration 
or  other  dispute  settlement  procedures 
that  are  “voluntary.”  In  this  connection, 
futures  commission  merchants  testified 
before  the  Commission  in  its  oral  hearing 
on  March  5,  1976,  that  those  firms  would 
refuse  to  deal  with  persons  who  declined 
to  sign  binding  arbitration  agreements 
contained  in  customer  agreement  forms. 
This  precludes  a  “voluntary”  act  by  cus¬ 
tomers,  since  they  would  be  effectively 
frozen  out  of  the  market  unless  they 
signed  mandatory  predispute  arbitration 
agreements.  Also,  the  (Commission  has 
observed  that  the  customer  agreement 
forms  of  most  futures  commission  mer¬ 
chants  provide  for  arbitration  of  cus¬ 
tomer  claims  or  grievances  in  a  forum 
other  than  the  contract  market  where 
the  claim  or  grievance  arises.  The  Com¬ 
mission  believes,  in  light  of  the  wide¬ 
spread  use  of  these  forms  in  industry, 
that  such  agreements  could  discourage 
and  may  effectively  preclude  utilization 
of  arbitration  or  other  dispute  settlement 
procedures  mandated  by  section  5a(ll) 
or  permitted  by  the  Commission’s  rules. 
This  frustrates  the  operation  of  section 
5a(ll)  in  that  customers  are  not  being 
given  access  to  contract  market  arbitra¬ 
tion  or  other^dispute  settlement  proce¬ 
dures  that  are  “voluntary.” 

After  careful  review  of  the  comments 
it  has  received,  the  Commission  has  de¬ 
termined  to  amend  previously  proposed 
rule  §  180.3  in  order  to  assure  the  efficacy 


’  H  R.  Rep.  No.  93-975,  93d  Cong.,  2d  Ses.s. 
22  (1974)  (emphasis  supplied).  The  report 
also  stated  (id  at  23)  that  contract  market 
settlement  procedures  would  be  “comple¬ 
menting  the  Commission’s  procedures”  and 
that; 

It  is  the  ihtent  of  the  Committee  that 
those  complaints  which  can  be  resolved  In¬ 
formally  and  settled  without  a  formal  pro¬ 
ceeding  through  the  mechanism  contem¬ 
plated  of  the  contract  market  or  •  •  *  fu¬ 
tures  association  should  be  encouraged  to 
be  resolved  in  such  manner. 

‘  See  generally,  e.g.,  Goodman  v.  H.  Hentz  & 
Co.,  265  F.  Supp.  440  (N.D.  Ill.  1967).  The 
Commission  does  not  support  the  proposition 
that  a  binding  arbitration  agreement  will 
constitute  a  waiver  of  a  private  right  of  ac¬ 
tion  where  the  agreement  was  not  entered 
into  voluntarily  or  where  the  customer  un¬ 
knowingly  waived  this  right. 
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of  arbitration  or  other  dispute  settle- 
ment  procedures  as  Well  as  to  meet  the 
requirements  of  section  5a(ll) ,  which  re¬ 
quire  such  procedures  to  be  available  and 
to  be  voluntary.  Because  of  the  contro- 
versal  nature  of  proposed  S  180.3.  the 
Commission  has  decided  to  seek  addi¬ 
tional  public  comment.  As  amended,  pro¬ 
posed  S  180.3  would  prohibit  agreements 
between  customers  and  futures  commis¬ 
sion  merchants  or  other  registered  per¬ 
sons  that  require  submission  of  claims  or 
grievances  to  a  binding  arbitration  pro¬ 
cedure  prior  to  the  time  the  claim  or 
grrievance  arises,  unless  the  agreement 
meets  certain  prescribed  conditions.  For 
example,  the  agreement  would  be  re¬ 
quired  to  be  in  writing  and  the  customer 
would  have  to  be  given  specified  written 
warnings  in  large  bold-faced  type  as  to 
the  effect  of  the  agreement.  Also,  such 
agreements  could  not  be  used  to  prevent 
customers  from  seeking  reparations 
imder  section  14  of  the  Act,  7  U.S.C.  18. 
except  as  prescribed  in  the  rule. 

Proposed  rule  §  180.3,  as  amended,  thus 
provides  that  even  where  there  is  a  bind¬ 
ing  arbitration  agreement,  the  customer 
may  elect  to  seek  reparations  instead. 
This  option  may  be  exercised  by  the  cus¬ 
tomer  before  requesting  arbitration  or 
within  thirty  days  after  the  futures  com¬ 
mission  merchant  or  other  registered 
person  seeks  to  arbitrate  under  the 
otherwise  binding  arbitration  agreement. 
In  the  event  the  customer  seeks  a  repara¬ 
tion  proceeding  but  the  Commission  de¬ 
clines  to  accept  the  claim  under  the  pro¬ 
cedure,  the  claim  may  thereafter  be  sub¬ 
mitted  to  the  arbitration  procedure 
under  the  agreement."  Also,  aspects  of  a 
claim  or  grievance  that  are  not  cogniz¬ 
able  in  the  reparations  procedure  may 
be  submitted  to  arbitration  (i.e.,  claims 
or  grievances  that  do  not  involve  viola¬ 
tions  of  the  Act  or  rules  thereunder) .  If 
the  customer  elects  the  arbitration  pro¬ 
ceeding,  he  will  thereafter  be  foreclosed 
from  seeking  reparations  for  the  claim 
or  grievance  submitted  in  the  proceeding. 
Similarly,  in  instances  where  a  repara¬ 
tion  proceeding  is  concluded,  there  will 
be  a  res  judicata  effect  as  to  the  matter 
considered  in  the  reparation  proceeding. 
As  was  noted  in  the  House  report  on  the 
legislation  which  became  section  14  of 
the  Act: 

A  customer  reparation  proceeding  before 
the  Commission  will  be  authorized  •  *  •  for 
handling  customer  complaints  which  arise 
from  violations  of  the  Act,  particularly  those 

-  Section  14  and  the  Commission’s  rules 
thereunder  grant  the  Commission  discretion 
to  determine  whether  a  claim  has  been  made 
that  would  be  appropriate  for  a  reparation 
proceeding.  See  section  14,  of  the  Act  and 
{{  12.22,  12.25  and  12.31  of  the  Commission’s 
rules,  41  PR  3994,  4001-02,  4003  (Jan.  27. 
1976).  Exercise  of  that  discretion  by  the 
Commission  In  determining  not  to  process 
a  claim  would  not  ipso  facto  be  a  basis  for 
excluding  a  claim  from  an  arbitration  pro¬ 
ceeding,  since  different  standards  and  poli¬ 
cies  may  apply  In  the  arbitration  proceeding 
(e  g.  a  violation  of  certain  exchange  rules 
may  be  the  basis  of  an  arbitration  award,  but 
may  not  support  a  reparation  award  If  the 
particular  rule  Is  not  a  violation  of  the  Com¬ 
modity  Exchange  Act  or  rules  thereunder) . 


which  result  In  monetary  damages  to  the  cus¬ 
tomer.  The  Commission  wlU  have  original 
Jurisdiction  to  consider  all  such  complaints 
which  have  not  been  resolved  through  the  In¬ 
formal  settlement  procedure  required  of  the 
contract  markets  [under  section  5a(ll)] 
•  •  #  6 

If  a  binding  arbitration  agreement  is 
utilized  prior  to  the  occurrence  of  the 
claim  or  grievance,  proposed  rule  §  180.3, 
as  amended,  requires  customers  to  be 
given  adequate  warning  of  their  rights. 
Specifically,  such  agreements  must  con¬ 
tain  the  following  warning  in  large  bold¬ 
face  type: 

WHILE  ’THE  COMMODITY  FUTURES 
TRADING  COMMISSION  (CPTC)  ENCOUR¬ 
AGES  THE  SETTLEMENT  OF  DISPUTES  BY 
ARBITRATION.  IT  REQUIRES  THAT  YOUR 
CONSENT  TO  SUCH  AN  AGREEMENT 
BE  VOLUNTARY.  YOU  NEED  NOT  SIGN 
THIS  AGREEMENT  TO  OPEN  AN  AC¬ 
COUNT  WITH  [name  of  fern).  See  17  CF.R. 
}{ 180.1-180.6. 

BY  SIGNING  ’THIS  AGREEMENT,  YOU 
MAY  BE  WAIVING  YOUR  RIGHT  TO  SUE 
IN  A  COURT  OP  LAW,  BUT  YOU  ARE  NOT 
WAIVING  YOUR  RIGHT  TO  ELECT  LATER 
TO  PROCEED  PURSUANT  TO  SECTION  14 
OF  THE  COMMODITY  EXCHANGE  ACT  TO 
SEEK  DAMAGES  SUSTAINED  AS  A  RESULT 
OP  A  VlOLA’nON  OF  ’THE  ACT.  IN  THE 
EVENT  A  DISPUTE  ARISES  AND  YOU  ARE 
NOTIFTED  THAT  [name  of  fem)  INTENDS 
TO  SUBMIT  ’THE  DISPUTE  TO  ARBITRA¬ 
TION,  IP  YOU  BELIEVE  A  VIOLA'nON  OF 
THE  COMMODITY  EXCHANGE  ACT  IS  IN¬ 
VOLVED  AND  YOU  PREFER  TO  REQUEST 
A  SECTION  14  "REPARATIONS”  PROCEED¬ 
ING  BEFORE  THE  CPTC.  YOU  WILL  STILL 
HAVE  30  DAYS  IN  WHICH  TO  MAKE  ’THAT 
ELECTION. 

Proposed  rule  S  180.3  requires  the  ar¬ 
bitration  clause  in  these  agreements  to 
be  separately  endorsed  by  the  customer. 
If  the  customer  declines  to  sign  this 
agreement,  the  futures  commission  mer¬ 
chant  may  not  use  that  refusal  alone  as 
a  ground  for  rejecting  that  person  as  a 
customer  of  that  Arm. 

If  an  arbitration  agreement  with  a 
customer  spiecifles  a  forum  for  settle¬ 
ment  other  than  the  arbitration  or  other 


oH.R.  Rep.  No.  93-975.  93d  Cong.,  2d  Sess. 
2-3  (1974).  In  its  Federal  Register  notice  an¬ 
nouncing  the  adoption  of  rules  of  procedure 
'under  section  14  of  the  Act,  the  Commission 
stated: 

'The  Commission  is  of  the  opinion  that  the 
utUlzatlon  of  either  an  arbitration  proceed¬ 
ing  or  civil  court  litigation  is  a  waiver  of  the 
remedies  available  under  the  reparation  pro¬ 
cedures  if  the  arbltrtalon  proceeding  or  court 
litigation  is  pursued  to  a  final  decision  on  the 
merits.  In  order  to  prevent  the  utilization  of 
the  reparation  procedures  while  an  arbitra¬ 
tion  proceeding  or  civil  court  litigation  is 
pending,  based  on  the  same  facts  set  forth 
and  against  the  same  party  or  parties  named 
in  a  complaint,  the  Commission  has  deter¬ 
mined  to  require  the  complainant  to  set  forth 
in  the  complaint  any  pending  arbitration 
proceeding  or  court  litigation  based  on  the 
facts  set  forth  and  against  the  same  party  or 
parties  named  in  the  complaint,  (f  12.21(a) 
(7)).  Should  such  an  arbitration  proceeding 
or  court  litigation  be  pending  at  the  time  the 
reparation  complaint  is  filed  with  the  Com¬ 
mission,  the  Commission  wUl  ordinarily  stay 
the  reparation  proceeding  pending  a  decision 
by  the  arbitration  panel  or  court. 

41  FR  3994  (January  27,  1976) . 


dispute  settlement  procedure  established 
pursuant  to  section  5a(ll)  of  the  Act  and 
Commission  rules  (e.g.,  American  Arbi¬ 
tration  Association  or  New  York  Stock 
Exchange),  the  proceedings  in  such  a 
forum  must  comply  with  the  require¬ 
ments  .set  forth  in  Commission  rule 
§180.5.  This  requirement  is  designed  to 
assure  that  customers  are  given  ade¬ 
quate  procedural  and  other  protections. 

In  brief,  an  agreement  for  binding 
arbitration  in  advance  of  a  claim  or 
grievance  could  be  entered  into  as  fol¬ 
lows:  A  prospective  customer  of  a  futures 
commission  merchant  would  be  asked  by 
the  futures  commission  merchant  to  sign 
a  customer  agreement  and  to  separately 
endorse  that  part  of  the  agreement  con¬ 
taining  the  binding  arbitration  agree¬ 
ment  and  warning.  If  the  prospective 
customer  refuses  to  do  so,  such  refusal 
alone  could  not  be  used  as  a  basis  for 
declining  to  deal  with  the  customer.  If 
the  customer  endorses  the  clause  or 
clauses  and  a  claim  or  grievance  sub¬ 
sequently  arises,  the  customer  may  seek 
to  submit  the  claim  or  grievance  to  the 
reparation  procedure  under  section  14  of 
the  Act  at  any  time  prior  to  submitting 
the  claim  or  grievance  to  the  arbitration 
or  other  dispute  settlement  procedure 
specified  in  the  agreement.  On  the  other 
hand,  if  the  futures  commission  mer¬ 
chant  or  other  registered  person  who  is 
a  party  to  the  agreement  seeks  to  submit 
a  claim  or  grievance  to  the  arbitration  or 
other  dispute  settlement  procedure  speci¬ 
fied  in  the  agreement,  the  customer  must 
be  notified  in  writing  of  that  intent  at 
least  thirty  days  prior  to  the  submission 
of  the  claim  or  grievance  to  the  proce¬ 
dure.  The  same  notice  must  also  state 
that  the  customer  may  submit  the  claim 
or  grievance  to  the  reparation  procedure 
available  under  section  14  of  the  Act, 
provided  that  section  is  applicable.  If  a 
claim  or  grievance  is  not  submitted  to 
the  reparation  procedure  within  thirty 
days  after  notice  is  received  by  the  cus¬ 
tomer,  the  arbitration  or  other  dispute 
settlement  procedure  may  be  utilized  by 
the  registered  person.  If  the  Commission 
does  not  commence  a  reparation  pro¬ 
ceeding  as  requested  by  a  customer,  or  to 
the  extent  the  claim  or  grievance  is  not 
subject  to  the  reparation  procedure,  the 
claim  or  grievance  may  be  submitt^  to 
the  arbitration  or  other  dispute  settle¬ 
ment  procedure  under  the  agreement. 

The  Commission  has  also  determined 
to  revise  the  effective  date  of  amended 
proposed  rule  §  180.3.  As  noted,  pre¬ 
viously  proposed  rule  §  180.3  contained 
a  provision  which  delayed  its  effective 
date  for  certain  existing  arbitration 
agreements.  After  further  consideration, 
however,  the  Commission  is  concerned 
that  this  provision  may  be  inconsistent 
with  the  rights  of  persons  under  the  Act 
who  are  affected  by  such  agreements. 
The  Commission  has  determined  that 
amended  proposed  rule  §  180.3,  if 
adopted,  would  be  effective  60  days  after 
notice  of  adoption  is  published. 

On  the  effective  date,  all  compulsory 
arbitration  agreements  which  do  not 
comply  with  the  amended  proposed  rule 
§  108.3  will  be  null  and  void,  including 
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those  heretofore  signed  by  customers. 
The  Commission  specifically  requests 
comments  regarding  whether  notice 
should  be  given  to  customers  that  such 
agreements  will  be  null  and  void.  In 
those  circumstances  where  a  customer 
prior  to  the  effective  date  of  amended 
proposed  rule  §  180.3  has  sought  or  seek.s 
reparations  before  an  arbitration  pro¬ 
ceeding  has  been  substantially  com¬ 
pleted.  the  Commission  believes  that  the 
customer  has  a  right  under  the  Com¬ 
modity  Exchange  Act  from  and  after 
January  23,  1975,  to  seek  reparations  for 
violations  of  the  Act.  In  other  circum¬ 
stances,  the  Commission  believes  its 
views  can  best  be  made  known  in  the 
context  of  the  individual  cases  which 
arise.  In  those  cases,  -such  facts  as 
whether  the  customer  was  advised  of 
reparations  before  submitting  to  arbitra¬ 
tion.  the  stage  of  completion  of  the  ar¬ 
bitration  proceeding,  and  whether  the 
customer  participated  in  any  arbitration 
proceeding  should  be  given  consideration 
and  may  militate  against  the  require¬ 
ment  that  reparations  take  precedence 
over  arbitration.  For  example,  where  a 
customer  has  voluntarily  submitted  to 
arbitration  and  was  accorded  a  full 
hearing,  the  Commission  does  not  in¬ 
tend  to  challenge  such  actions  where  the 
customer  had  not  sought  reparations 
prior  to  the  arbitration  proceeding. 

In  consideration  of  the  foregoing,  the 
Commission  hereby  proposes  to  amend 
Part  180,  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  §  180.3  as  follows:  _ 

§  180.3  Voluntary  procedure  and  eom- 
pulrary  payments. 

(a)  The  use  by  customers  of  the  pro¬ 
cedure  established  by  contract  markets 
pursuant  to  the  Act  or  this  Part  shall  be 
volimtary.  The  procedures  so  established 
shall  prohibit  any  argeement  or  under¬ 
standing  pursuant  to  which  customers 
of  members  of  the  contract  market  agree 
to  submit  claims  or  grievances  for  settle¬ 
ment  under  said  procedures  prior  to  the 
time  when  the  claim  or  grievance  arose, 
except  in  accordance  with  paragraph 

(b)  of  this  section. 

(b)  No  futures  commission  merchant, 
floor  broker,  associated  person  or  any 
other  person  registered  with  the  Com¬ 
mission  under  the  Act  shall  enter  into 
any  agreement  or  understanding  with  a 
customer  in  which  the  customer  agrees 
to  submit  a  claim  or  grievance,  pertain¬ 
ing  to  any  matter  or  transaction  subject 


to  the  jurisdiction  of  the  Commission, 
to  any  settlement  procedure  prior  to  the 
time  when  the  claim  or  grievance  arose, 
except  as  follows: 

(1)  Signing  the  agreement  miist  not 
be  made  a  condition  for  the  customer  to 
utilize  the  services  offered  by  the  futures 
commission  merchant  or  other  registered 
person; 

(2)  If  the  agreement  is  contained  as 
a  clause  or  clauses  of  a  broader  agree¬ 
ment,  the  customer  must  separately  en¬ 
dorse  the  clause  or  clauses  containing 
the  warning  and  other  provisions  speci¬ 
fied  herein; 

(3)  The  customer  must  be  advised  in 
writing  that  he  or  she  may  seek  repara¬ 
tions  under  section  14  of  the  Act  by  an 
election  made  within  30  days  after  the 
futures  commission  merchant  or  other 
registered  person  notifies  the  customer 
that  the  registered  person  intends  to  de¬ 
mand  arbitration  under  the  agreement. 
This  notice  must  be  given  at  the  time 
when  the  futures  commLssion  merchant 
or  other  registered  person  notifies  the 
customer  of  its  intention  to  arbitrate. 
The  customer  must  also  be  advised  that 
if  he  or  she  seeks  reparations  under  sec¬ 
tion  14  of  the  Act  and  the  Commission 
declines  to  institute  reparation  proceed¬ 
ings.  the  claim  or  grievance  will  be  sub¬ 
ject  to  the  preexisting  arbitration  agree¬ 
ment  and  must  also  be  advised  that  as¬ 
pects  of  the  claims  or  grievances  that  are 
not  subject  to  the  reparations  proced¬ 
ure  ti.e.  do  not  constitute  a  violation  of 
the  Act  or  rules  thereunder)  may  be  re¬ 
quired  to  be  submitted  to  the  arbitration 
or  other  dispute  settlement  procedure 
set  forth  in ‘the  preexisting  arbitration 
agreement. 

(4)  The  customer  agreement  must  con¬ 
tain  the  following  cautionary  language 
printed  in  large  bold-face  type; 

WHILE  THE  COMMODITY  FUTURES 
TRADING  COMMISSION  (CPTC)  ENCOUR¬ 
AGES  THE  SETTLEMENT  OF  DISPUTES  BY 
ARBITRATION,  IT  REQUIRES  THAT  YOUR 
CONSENT  TO  SUCH  AN  AGREEMENT  BE 
VOLUNTARY.  YOU  NEED  NOT  SIGN  THIS 
AGREEMENT  TO  OPEN  AN  ACCOUNT  WITH 
[name  of  fcmj.  See  17  CFR  180.1-180.6. 

BY  SIGNING  THIS  AGREEMENT,  YOU 
MAY  BE  WAIVING  YOUR  RIGHT  TO  SUE 
IN  A  COURT  OP  LAW,  BUT  YOU  ARE  NOT 
WAIVING  YOUR  RIGHT  TO  ELECT  LATER 
TO  PROCEED  PURSUANT  TO  SECTTON  14 
OP  THE  COMMODITY  EXCHANGE  ACT  TO 
SEEK  DAMAGES  SUSTAINED  AS  A  RESULT 
OF  A  VIOLATION  OP  THE  ACT.  IN  THE 
EVENT  A  DISPUTE  ARISES  AND  YOU  ARE 
NOTIFIED  THAT  [name  of  fern]  INTENDS 
TO  SUBMIT  THE  DISPUTE  TO  ARBITRA- 


TION,  IP  YOU  BELIEVE  A  VIOLATION  OP 
THE  COMMODITY  EXCHANGE  ACT  IS  IN¬ 
VOLVED  AND  YOU  PREFER  TO  REQUEST  A 
SECTION  14  ‘REPARATIONS”  PROCEED¬ 
ING  BEFORE  THE  CPTC.  YOU  WILL  STILL 
HAVE  30  DAYS  IN  WHICH  TO  MAKE  THAT 
ELECTION. 

<5)  If  the  agreement  specifies  a  forum 
for  settlement  other  than  a  procedure  es¬ 
tablished  pursuant  to  section  5a(ll)  of 
the  Act  or  this  Part,  the  procedures  of 
such  forum  must  comply  with  the  re¬ 
quirements  of  §  180.5  of  this  Part. 

(c)  The  procedure  established  by  a 
contract  market  pursuant  to  section  5a 
(11)  of  the  Act  or  this  Part  may  require 
parties  utilizing  such  procedure  to  agree, 
under  applicable  state  law,  submission 
agreement  or  otherwise  to  be  bound  by  an 
award  rendered  in  the  procedure,  pro¬ 
vided  that  the  agreement  to  submit  tlie 
claim  or  grievance  to  the  procedure  was 
made  in  accordance  with  paragraph  (b) 
of  this  section  or  the  agreement  to  submit 
the  claim  or  grievance  to  the  procedure 
was  made  after  the  claim  or  grievance 
arose.  Any  award  so  rendered  shall  be 
enforceable  in  accordance  with  appli¬ 
cable  law. 

<d)  The  procedure  established  by  a 
contract  market  pursuant  to  the  Act  or 
this  Part  shall  not  establish  any  unrea¬ 
sonably  short  limitation  period  foreclos¬ 
ing  submission  of  customers’  claims  or 
grievances  or  counterclaims  (permitted 
by  8  180.4  of  this  Part)  by  contract  mar¬ 
ket  members  or  employees  thereof. 

Interested  persons  may  participate  in 
this  proposed  rule-making  proceeding  by 
submitting  comments  in  written  form 
to  the  Commodity  Futures  Trading  Com¬ 
mission,  2033  K  Street,  N.W.,  Washing¬ 
ton,  D.C.  20581,  Attn:  CCU.  All  com¬ 
ments  received  on  or  before  July  26, 
1976,  will  be  considered  before  the  Com¬ 
mission  takes  final  action  on  the  pro¬ 
posal.  Copies  of  all  comments  received 
respecting  the  proposal  will  be  available 
for  inspection  at  the  Commission’s  of¬ 
fice  in  Washington,  D.C. 

(S4cs.  5a(ll)  and  8a,  Commodity  Exchange 
Act,  as  amended,  (“Act”)  7  U.S.C.  7a(ll), 
12a) 

Issued  in  Washington,  D.C.,  on  June 
25. 1976. 

By  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity  Futures 

Trading  Commission. 

[FR  Doc.76-19020  FUed  7-l-76;8:45  am) 
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